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 On October 30, 2009, the U.S. Environmental Protection Agency (EPA) began 
developing new stormwater discharge regulations under the National Pollutant Discharge 
Elimination System (NPDES) for newly constructed and re-constructed properties.  
EPA’s intent was to significantly expand the scope of its existing stormwater program to 
regulate “post-construction” stormwater discharges.  Such regulations would raise issues 
regarding EPA’s ability under the Clean Water Act (CWA) to regulate the amount of 
impervious surface at a developed site or the stormwater “flow, velocity or volume” 
leaving such a site.   

 
Over the following four years, EPA issued Information Collection Requests to 

developers and other “target” groups, requested comments through various Federal 
Register notices, and pursued all of the regulatory procedures expected to inform a new 
regulatory scheme targeting newly and redeveloped properties.  EPA had agreed with 
environmental groups through unrelated settlement agreements to promulgate final post-
construction regulations no later than June 2013; however, it missed that deadline and in 
early 2014, EPA announced that it was “reallocating” resources away from the post-
construction rulemaking effort.  While no further action has occurred, EPA also has not 
announced that it will abandon its rulemaking efforts.  In fact, EPA has attempted to 
impose similar post-construction mandates through its municipal stormwater permit 
program on a case-by-case basis. 

 
This memorandum provides a comprehensive overview of EPA’s NPDES 

stormwater permitting program and legal impediments to EPA’s strategy either to 
directly regulate the amounts of impervious surface or stormwater flow characteristics 
(absent pollutant discharges) of runoff from otherwise currently unregulated properties, 
or to indirectly regulate such discharges through the Agency’s municipal stormwater 
permitting powers. 
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In its most simplistic description, Congr ess intended the NPDES permit program 

ton
/gulate pollutants going into “navigable waters,” byn
/quiring permits to control such sources” into such waters.  

(prohibiting the “discharge of pollutants” unless permitted elsewhere in the Act).  The 

scharges, but only if they occur from 

C. § 1 62(12).  “Point source” means “any 

but not limited tonany pipe, 

concentrated animal feeding operation, or vessel or other floating craft, from which pollutants are or may be discha

Importantly, the definition first provides the general concept 

nveyance”), andnthen specific examples of 

The definition “connotes the terminal 

end of an artificial system for moving water, waste, or other mate

Froebel v. MeyerCir. 2000).  Activenconstruction sites themselves (or any land-development activities for 

that matter) are not CWA point sources,ng the site may qualify 

either as “point source” or “nonpoint source” depending upon the nature of the discharge.  

 construction activity” – that contain 

 source discharges from these activities.  03.U.S.C.   Anconstruction site is not a “conveyance;” construction sites do not confine anything and are very 

open.  Similarl y, they are not “discrete,” meaning a “separate entity.”   CWA Section 301 prohibits unauthorized point sourcendischarges, but Congress left the 

“
/gu latio n of n onp o in t so urce po llu tio n tonth e states.”  







Confidential Draft Memorandum 
CORE Post-Construction Whitepaper 

Barnes & Thornburg LLP 
Page 6 of 23 

pollutants ultimately being discharged from the MS4 system.5  Finally, EPA followed the 
CWA Section 402(p)(5)-(6) process Congress has set forth to expand the original 
stormwater permit program.  EPA’s Phase II rule expanded EPA’s construction and MS4 
permit programs.  See 64 Fed. Reg. 68,722 (Dec. 8, 1999).   

C. NPDES Permit Requirements and Development Considerations. 

1. Technology- and Water Quality-Based Effluent Limitations 

 The CWA and NPDES permitting program utilizes a two-part approach to 
developing permit conditions and requirements.  Part 1 is a technology-based assessment 
of the industrial or construction activity generating a regulated discharge.  Permit-writers 
are assisted in their technology-based assessment by certain “effluent limitations 
guidelines” (ELGs), through which EPA establishes nationally applicable minimum 
standards within specific industry categories to help ensure national uniformity.  Once 
established, this “best available technology economically achievable” (BAT) standard 
replaces a permit-writer’s “best professional judgment” (BPJ); the standard that must be 
applied in the absence of previously established ELG technology-based effluent limits. 

 The second part of the NPDES permit analysis is water quality-based.  Water 
quality-based effluent limitations (WQBELs) are site-specific determinations that account 
for the current quality of the actual receiving water and a state’s “use” classification for 
that water.6  State or national criteria may be applied in the absence of site-specific data.7  
NPDES permit-writers are required to include WQBELs for situations in which a 
discharger has the reasonable potential to cause or contribute to an exceedance of a water 
quality standard.  33 U.S.C. § 1251(a)(3).   
 

In sum, ELGs set the permitting floor by establishing nationally-applicable BAT. 
In the absence of an ELG, a permit-writer uses BPJ.  Water quality issues then are 
addressed on a permit-specific basis, as necessary and appropriate to protect designated 
uses, if the technology-based standards are deemed insufficient to protect such uses. 

 
 But while EPA’s BAT effluent limitations requirements apply directly to 
industrial and construction stormwater discharges, MS4s are subject to a different 

                                                 
5  Note that industrial and construction sites that discharge into a regulated MS4 are required to 
obtain a NPDES industrial stormwater permit as if they discharge directly into a water of the U.S.  
However, in addition, sites discharging into a regulated MS4 may also have to meet additional 
requirements or obligations established by the MS4 for 
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which it had much more experience and industry-specific data – crafting new national 
standards from scratch is a difficult and nearly impossible task under tight deadlines.  
However, even though EPA has put its national post-construction rulemaking aside due 
to resource allocation concerns, it continues to pursue the same types of mandates that it 
considered for the national rulemaking but on a more permit-by-permit approach by 
asserting pressure on MS4s subject to its authority.  Such efforts raise many legal and 
technical questions regarding EPA’s authority and wisdom in pursuing its agenda. 
 

B. Legal Issues Raised by EPA’s Post-Construction Mandates 

1. Stormwater Permitting Program Lerding E695ue the sa
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2. Flow Cannot Be Regulated Because it is Not a Pollutant
. 

 In  Virginia Department of Transportation 
v. U.S. Environmental Protection 

Agency
,199.3 U.S. Dist. LEXIS 981 (E.D.Va. Jan. 3,199.3) (hereafter referred to as 

“

” the name of the creek at i
ssue in that case) the federa

l district court held that 

the CWA did not confer authority to regulate 

stormwater flow because stormwater is not 

a “pollutant,” under that term

’s statutory definition.  

 at 5.  The court rejected EPA’s 

argument that stormwat er flow could be regulated as “proxy” or “surrogate” to effect levels of pollutants already present within a waterbody, while acknowledging that it may 

be appropriate, in different circumstances, to 

impose stormwater flow restrictions as a 

means to regulate specific pollutant levels demonstrated to be discharged into a 

waterway within the stormwater flow.  at 5-37   

 

EPA has responded to Accotink
 by attempting to limit its applicability to the 

development of Total Maximu m Daily Lo

ads (TMDLs) under CWA §303(d).  That 

argument is unavailing.  The 
Accotink

 court’s logic – based upon the CWA’s explicit 

focus on controlling pollutant discharges into waters of the U.S. – applies with equal 

force in the context of the NPDES permitting 
program.  Both the NPDES permit program 

and TMDLs that are incorporated into NP

DES permits are expressly limited to the 

authority conferred by the CWA to regulat
e the “discharge of pollutants.”  EPA 
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III.

 

CONCLUSION 

EPA initiated its efforts to limit discharges from new or re-developed properties 

during its Phase II stormwater program expansion in21.29.  It set out a 

plan to collect the 

type of information and support for future rulemaking and permit development.  But it 

did not follow its 12-year plan and in22009, it initiated a more aggressive effort to 

develop post-construction standa rds.  Our coalition has participated in2every step of 

EPA’s rulemaking effort, including comme nting and supporting members through EPA’s 

information collection request, Small Busi

ness Regulatory Enforcement Fairness Act 

small entity review process, and numerous Agency meetings along the way.  It then 

actively engaged in2at least one of EPA’s efforts to use its permitting authority to 

mandate such standards, filing an amicus brief in2such a permitting dispute.  In the 

process, we have assessed, discussed, 

and analyzed many aspects of EPA’s post-

construction rulemaking effort, which has helped  to culminate in this White Paper on the 

key topi1s and considerations. 

 

EPA has never fully set forth its legal 

theory for its alleged authority for 

preventing stormwater discharges from occurri

ng or the specific relationship between the 

discharges it would allow and any need to control any specific pollutants contained 

therein.  CWA §402(p)(3)(B)(iii) does not authorize EPA to e

liminate or control 

stormwater flow or mandate the prevention of  stormwater discharges, but rather requires 

the pollutants in the MS4 discharge to be reduced to the MEP standard.  Instead, the 

CWA sets forth a specific path for EPA to follow to fulfill any significant expansion of 

its stormwater permit program. 

  

While EPA may argue that limiting stormwat

er flows helps it to achieve the goals 

of the Clean Water Act, it is still bound by the specific limitations in the Act that require 

it to focus on the discharge of pollutants from point sources to waters of the U.S.  

Executive agencies may not sidestep specific legislative requirements in their zeal to 

achieve a statute’s overall objective.19   

 

But that is not to say that state or local authorities cannot use their independent 

authorities to protect state and local human health and the environment.  They do not 
need separate CWA authority to impose the kinds of green infras tructure or land-use 

                                                 

19  See

 

Rodriguez v. United States, 480 U. S.  522,  525-26 (1987)(“No legislation pursues its purposes 

at all co sts.  Decid in g wh at comp etin g  v alu es will 

or will n ot b e sacrificed 

to  th e ach iev emen t of a 

p articu lar o bjectiv e is th e v ery essen ce of leg islativ
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planning requirements that EPA is otherwise attempting to force upon them.  What is 
evident, however, is that the CWA does not appear to support EPA’s top-down federal 
efforts to mandate pre-development hydrology standards for new or re-developed 
properties. 

DCDS01 JLONGSWORTH  


